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Committee information

Under the Human Rights (Parliamentary Scrutiny) Act 2011 (the Act), the committee
is required to examine bills, Acts and legislative instruments for compatibility with
human rights, and report its findings to both Houses of the Parliament. The
committee may also inquire into and report on any human rights matters referred to
it by the Attorney-General.

The committee assesses legislation against the human rights contained in the
International Covenant on Civil and Political Rights (ICCPR) and the International
Covenant on Economic, Social and Cultural Rights (ICESCR); as well as five other
treaties relating to particular groups and subject matter.” Appendix 2 contains brief
descriptions of the rights most commonly arising in legislation examined by the
committee.

The establishment of the committee builds on Parliament's established tradition of
legislative scrutiny. The committee's scrutiny of legislation is undertaken as an
assessment against Australia's international human rights obligations, to enhance
understanding of and respect for human rights in Australia and ensure attention is
given to human rights issues in legislative and policy development.

Some human rights obligations are absolute under international law. However, in
relation to most human rights, prescribed limitations on the enjoyment of a right
may be justified under international law if certain requirements are met. Accordingly,
a focus of the committee's reports is to determine whether any limitation of a
human right identified in proposed legislation is justifiable. A measure that limits a
right must be prescribed by law; be in pursuit of a legitimate objective; be rationally
connected to its stated objective; and be a proportionate way to achieve that
objective (the limitation criteria). These four criteria provide the analytical
framework for the committee.

A statement of compatibility for a measure limiting a right must provide a detailed
and evidence-based assessment of the measure against the limitation criteria.

Where legislation raises human rights concerns, the committee's usual approach is to
seek a response from the legislation proponent, or else draw the matter to the
attention of the proponent on an advice-only basis.

More information on the committee's analytical framework and approach to human
rights scrutiny of legislation is contained in Guidance Note 1 (see Appendix 4).

2 These are the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD); the Convention on the Elimination of Discrimination against Women
(CEDAW); the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment (CAT); the Convention on the Rights of the Child (CRC); and the Convention on
the Rights of Persons with Disabilities (CRPD).
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Chapter 1
New and continuing matters
1.1 This chapter provides assessments of the human rights compatibility of:
. bills introduced into the Parliament between 4 and 7 December

(consideration of 3 bills from this period has been deferred);!

. legislative instruments received between 3 November and 14 December
(consideration of 14 legislative instruments from this period has been
deferred);® and

. bills and legislative instruments previously deferred.

1.2 The chapter also includes reports on matters previously raised, in relation to
which the committee seeks further information following consideration of a
response from the legislation proponent.

Instruments not raising human rights concerns

1.3 The committee has examined the legislative instruments received in the
relevant period, as listed in the Journals of the Senate.? Instruments raising human
rights concerns are identified in this chapter.

1.4 The committee has concluded that the remaining instruments do not raise
human rights concerns, either because they do not engage human rights, they
contain only justifiable (or marginal) limitations on human rights or because they
promote human rights and do not require additional comment.

1 See Appendix 1 for a list of legislation in respect of which the committee has deferred its
consideration. The committee generally takes an exceptions based approach to its substantive
examination of legislation.

2 The committee examines legislative instruments received in the relevant period, as listed in
the Journals of the Senate. See Parliament of Australia website, Journals of the Senate,
http://www.aph.gov.au/Parliamentary Business/Chamber documents/Senate chamber doc
uments/Journals of the Senate.

3 See Parliament of Australia website, Journals of the Senate,
http://www.aph.gov.au/Parliamentary Business/Chamber documents/Senate chamber doc
uments/Journals of the Senate.
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Response required

1.5 The committee seeks a response or further information from the relevant
minister or legislation proponent with respect to the following bills and instruments.

Broadcasting Legislation Amendment (Foreign Media
Ownership and Community Radio) Bill 2017

Purpose Amends the Broadcasting Services Act 1992 to: establish a
Register of Foreign Ownership of Media Assets to be
administered by the Australian Communications and Media
Authority (ACMA); provide for new assessment criteria for the
applications for, and renewals of, community radio broadcasting
licences relating to material of local significance; amends the
Australian Communications and Media Authority Act 2005 to
enable the ACMA to delegate certain powers

Portfolio Communications and the Arts

Introduced Senate, 6 December 2017

Right Privacy, criminal process rights (see Appendix 2)
Status Seeking additional information

Establishment of the Register of Foreign Owned Media Assets

1.6 The Broadcasting Legislation Amendment (Foreign Media Ownership and
Community Radio) Bill 2017 (the bill) would establish a Register of Foreign Ownership
of Media Assets (the register). The register will be overseen and maintained by the
Australian Communications and Media Authority (ACMA), will be available publicly
on the ACMA's website, and would provide information about each 'foreign
stakeholder' in an Australian media company, including the name of the foreign

1 A 'foreign stakeholder' is a foreign person who has a company interest in an Australian media
company of 2.5% or more: proposed section 74C. 'Foreign person' has the same meaning as
under the Foreign Acquisitions and Takeovers Act 1975 and includes, relevantly, an individual
not ordinarily resident in Australia.
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stakeholder, the foreign stakeholder's company interests® in the Australian media
company and the country in which the foreign stakeholder is ordinarily resident.’

1.7 Where a person is a foreign stakeholder in an Australian media company at
the end of a financial year, or becomes a foreign stakeholder, the person must within
30 days notify the ACMA in writing of certain information, including the person's
name, the circumstances that resulted in the person being or becoming a foreign
stakeholder in the company, the person's company interests in the company,
'designated information' relating to the person,* and 'such other information (if any)
relating to the person as is specified' by legislative instrument.> The ACMA may also,
by written notice to a foreign stakeholder, require the foreign stakeholder to notify
the ACMA of the foreign stakeholder's company interest's in the company, the
method used to determine such interests and 'such other information' relating to the
foreign stakeholder as specified by legislative instrument.’

Compatibility of the measure with the right to privacy

1.8 The right to privacy encompasses respect for informational privacy, including
the right to respect private information and private life, particularly the storing, use
and sharing of personal information.

1.9 As noted in the statement of compatibility, the bill engages the right to
privacy because it requires the provision of information by, and authorises the use
and disclosure of certain information about, individuals (including personal
information) for inclusion on the register.” However, the statement of compatibility
further states that to the extent that the right to privacy is limited by the bill, the
limitations are reasonable, necessary and proportionate.

1.10  The objective of the bill is described in the statement of compatibility as 'to
promote increased scrutiny of foreign investment in Australian media companies,
and increase transparency of the levels and sources of foreign ownership in these

2 'Company interest' is defined in the bill using the definition in section 6 of the Broadcasting
Services Act 1992 and means, in relation to a person who has a shareholding interest, a voting
interest, a dividend interest or a winding-up interest in a company, the percentage of that
interest or, if the person has two or more of those interests, whichever of those interests has
the greater percentage.

3 Proposed section 74E of the bill. If the ACMA is satisfied that the disclosure of the information
could reasonably be expected to prejudice materially the commercial interests of a person,
the Register must not set out that particular information: section 74E(2).

4 'Designated information' means, relevantly, the person's date of birth and the country in
which the person is ordinarily resident: proposed section 74B.

5 Proposed section 74F and 74H. See also proposed section 74J, which introduces a transitional
provision for disclosure for foreign stakeholders who are required to register at the
commencement of this Division of the bill.

6 Proposed section 74K(1) and (2).
7 Statement of Compatibility (SOC), p. 20.
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companies'.? This is likely to be a legitimate objective for the purpose of international
human rights law. Similarly, requiring certain information about foreign stakeholders
to be available on a publicly-accessible register appears to be rationally connected to
this objective.

1.11  However, in order to be a proportionate limitation on the right to privacy,
regimes that permit the collection and disclosure of personal information need to be
sufficiently circumscribed. In this respect, the power in proposed sections
74F(2),74H(2),74)(2), and74K(2) to specify by legislative instrument additional
information that foreign stakeholders must provide to the ACMA is broadly worded.
It is not clear whether such an instrument would require the collection of further
personal information and, if so, what safeguards would be in place to protect the
right to privacy. International human rights law jurisprudence states that laws
conferring discretion or rule-making powers on the executive must indicate with
sufficient clarity the scope of any such power or discretion conferred on competent
authorities and the manner of its exercise.” This is because, without sufficient
safeguards, broad powers may be exercised in such a way as to be incompatible with
human rights.

1.12  ltis also not clear from the statement of compatibility what safeguards are in
place relating to the access, storage and disclosure of any personal or confidential
information that is notified to the ACMA but not disclosed on the register (such as a
person's date of birth, or information considered to prejudice materially the
commercial interests of a person pursuant to section 74E(2)). For example, no
information is provided in the statement of compatibility as to whether there are any
penalties for unlawfully disclosing personal information, and who within the ACMA is
entitled to access such information.

Committee comment

1.13 The preceding analysis raises questions as to whether the notification and
disclosure requirements for the register of foreign owners of media assets are a
proportionate limitation on the right to privacy.

1.14 The committee therefore seeks the advice of the minister as to whether
the limitation on the right to privacy is proportionate to the stated objective of the
measure (including whether the power to determine by legislative instrument the
information that must be notified is sufficiently circumscribed, and what
safeguards apply relating to the collection, storage and disclosure of personal and
confidential information).

8 SOC, p. 18.
9 Hasan and Chaush v Bulgaria ECHR 30985/96 (26 October 2000) [84]
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Civil penalties for failing to comply with notification requirements

1.15 Proposed sections 74F(3), 74H(3), 74)(3) and 74K(4) provide that a foreign
person who fails to properly notify the ACMA of being a foreign stakeholder is liable
to a civil penalty. Similarly, a person who fails to notify the ACMA when they cease to
be a foreign stakeholder is liable to a civil penalty.’® The amount of penalty unit for a
non-body corporate is 60 penalty units (currently $12,600). Further, if a person fails
to comply with the section, it would be a separate contravention for each day that
the person has failed to comply with the notification obligation.*!

Compatibility of the measure with criminal process rights

1.16  Under Australian law, civil penalty provisions are dealt with in accordance
with the rules and procedures that apply in relation to civil matters (the burden of
proof is on the balance of probabilities). However, if the new civil penalty provisions
are regarded as 'criminal' for the purposes of international human rights law, they
will engage the criminal process rights under articles 14 and 15 of the International
Covenant on Civil and Political Rights (ICCPR).

1.17 The committee's Guidance Note 2 sets out detailed guidance in relation to
civil penalty provisions and provides that where a civil penalty provision could
potentially be considered 'criminal' the statement of compatibility should explain
whether the civil penalty provisions should be considered to be 'criminal' for the
purposes of international human rights law.

1.18 However, the statement of compatibility has not addressed whether the civil
penalty provisions might be considered 'criminal' for the purposes of international
human rights law.

1.19  Applying the tests set out in the committee’s Guidance Note 2, the first step
in determining whether a penalty is 'criminal' is to look at its classification in
domestic law. As the civil penalty provisions are not classified as 'criminal' under
domestic law they will not automatically be considered 'criminal' for the purposes of
international human rights law.

1.20 The second step in assessing whether the civil penalties are 'criminal' under
international human rights law is to look at the nature and purpose of the penalties.
Civil penalty provisions are more likely to be considered 'criminal' in nature if they
are intended to punish or deter, irrespective of their severity, and if they apply to the
public in general. Here, there is no indication that the civil penalties are intended to
be punitive and the penalties only apply to 'foreign stakeholders' rather than the
public in general. However, no information is otherwise provided in the statement of

10  Proposed section 74G(2) of the bill.
11  Proposed sections 74F(4), 74G(3), 74H(4), 74)(4) and 74K(5) of the bill.
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compatibility as to the nature and purpose of the penalties save for describing the
penalties as an 'administrative' penalty.™

1.21 The third step in assessing whether the penalties are 'criminal' under
international human rights law is to look at their severity. In assessing whether a
pecuniary penalty is sufficiently severe to amount to a ‘criminal' penalty, the
maximum amount of the pecuniary penalty that may be imposed under the civil
provision in context is relevant. Here, it is not clear whether the maximum civil
penalty (60 penalty units) is, of itself, severe in the particular regulatory context.
However, as each day that a person fails to properly notify the ACMA is a separate
contravention, there is a potential that the overall penalty imposed could be
substantial. These issues were not addressed in the statement of compatibility.

Committee comment

1.22 The committee seeks the advice of the minister as to whether the civil
penalty provisions in the bill may be considered to be ‘criminal' in nature for the
purposes of international human rights law (having regard to the committee's
Guidance Note 2), addressing in particular:

. whether the nature and purpose of the penalties is such that the penalties
may be considered 'criminal’;

. whether the severity of the civil penalties that may be imposed on
individuals is such that the penalties may be considered 'criminal’, having
regard to the regulatory context; and

. if the penalties are considered 'criminal' for the purposes of international
human rights law, whether the measure accords with criminal process
rights (including specific guarantees of the right to a fair trial in the
determination of a criminal charge, such as the presumption of innocence
(article 14(2)).

12 SOC, p. 20.
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Charter of the United Nations (Sanctions—Democratic
People's Republic of Korea) (Documents) Amendment
Instrument 2017 (No. 1) [F2017L01456]

Purpose Amends the United Nations (Sanctions — Democratic People's
Republic of Korea) (Documents) Instrument 2017 to list
documents specified by the Minister for Foreign Affairs that list
goods prohibited for export to, or importation from, the
Democratic People's Republic of Korea under the Charter of the
United Nations (Sanctions - Democratic People's Republic of
Korea) Regulations 2008

Portfolio Foreign Affairs and Trade

Authorising legislation | Charter of the United Nations (Sanctions — Democratic People’s
Republic of Korea) Regulations 2008

Last day to disallow 15 sitting days after tabling (tabled in the Senate 13 June 2017)
Rights Fair trial; quality of law; liberty (see Appendix 2)
Status Seeking additional information

Background

1.23  The committee has examined offence provisions arising out of sanctions
regulations on a number of previous occasions." The human rights assessment of
these regulations noted that proposed criminal offences arising from the breach of
such regulations on the supply of 'export sanctioned goods' and the importation of
'import sanctioned goods' raised concerns in relation to the right to a fair trial and
the right to liberty. Specifically, the offences did not appear to meet the quality of
law test, which provides that any measures which interfere with human rights must
be sufficiently certain and accessible, such that people are able to understand when
an interference with their rights will be justified. The Charter of the United Nations
(Sanctions—Democratic People's Republic of Korea) (Documents) Amendment
Instrument 2017 (No. 1) [F2017L01456] (the instrument) raises similar human rights
concerns.

1 See, Parliamentary Joint Committee on Human Rights, Thirty-sixth report of the 44"
Parliament (16 March 2016) p. 11; Thirty-Seventh Report of the 44" Parliament (19 April
2016); Report 9 of 2016 (22 November 2016) p. 56; Report 7 of 2017 (8 August 2017) p. 21
(which examined the United Nations (Sanctions — Democratic People's Republic of Korea)
(Documents) Instrument 2017 that is amended by the current instrument); Report 11 of 2017
(17 October 2017) pp. 46-48.



Page 8 Report 1 of 2018

Offences of dealing with export and import sanctioned goods

1.24  The instrument lists documents that are specified by the Minister for Foreign
Affairs as documents mentioning goods to be prohibited for export to, or
importation from, the Democratic People's Republic of Korea (DPRK).> Goods
mentioned in the listed documents are incorporated into the definition of 'export
sanctioned goods' and 'import sanctioned goods' for the purposes of the Charter of
the United Nations (Sanctions - Democratic People's Republic of Korea) Regulations
2008 [F2016C01044] (2008 DPRK sanctions regulations).> The instrument re-lists a
number of documents as well as adding some additional documents to the list.*

1.25 The 2008 DPRK sanctions regulations define 'export sanctioned goods' as
including goods that are mentioned in a document specified by the minister by
legislative instrument.” The documents that are specified by the minister through the
instrument take various forms, including letters and information circulars.

1.26  Sections 9 and 10 of the DPRK sanctions regulations, respectively, prohibit
supply of export sanctioned goods to the DPRK, and importation of import
sanctioned goods from the DPRK. The Charter of the United Nations (UN Sanction
Enforcement Law) Declaration 2008 [F2017C00214] (the declaration) provides that
contravention of sections 9 and 10 of the DPRK sanctions regulations are
contraventions of a 'UN sanction enforcement law'. The effect of this is to make a
breach of those provisions a criminal offence under the Charter of the United Nations
Act 1945 (the United Nations Act). Therefore, a person commits an offence under the
United Nations Act by engaging in conduct (including doing an act or omitting to do
an act) that contravenes the provisions in the 2008 DPRK sanctions regulations. This
is then punishable by up to 10 years' imprisonment and/or a fine of up to 2,500
penalty units (or $525,000).

Compatibility of the measure with human rights

1.27  The right to a fair trial and fair hearing is protected by article 14 of the
International Covenant on Civil and Political Rights (ICCPR). The right applies to both
criminal and civil proceedings. Article 9 of the ICCPR protects the right to liberty
including the right not to be arbitrarily detrained. The prohibition against arbitrary
detention requires that the state should not deprive a person of their liberty except
in accordance with law. The notion of ‘arbitrariness' includes elements of
inappropriateness, injustice and lack of predictability.

2 2008 DPRK regulations section 5.
3 See 2008 DPRK sanctions regulations section 5.

4 Compare, Charter of the United Nations (Sanctions — Democratic People's Republic of Korea)
(Documents) Instrument 2017 [F2017L00539].

5 See 2008 DPRK sanctions regulations section 5(1)(c).
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1.28 Human rights standards require that interferences with rights must have a
clear basis in law. This principle includes the requirement that laws must satisfy the
‘quality of law' test, which means that any measures which interfere with human
rights must be sufficiently certain and accessible, such that people are able to
understand when an interference with their rights will be justified.

1.29  The instrument, by amending the list of documents setting out goods to be
‘export sanctioned goods' and ultimately making supply of these goods a criminal
offence under the United Nations Act subject to a penalty of imprisonment, engages
and may limit the right to liberty.

1.30 In particular, as the definition of 'export sanctioned goods' may lack
sufficient certainty, the measure engages the right not to be arbitrarily detained and
the right to a fair trial. The definition of 'export sanctioned goods', which is an
important element of whether a person has engaged in prohibited conduct such as
export, import or supply under the 2008 DPRK regulations, may be determined, as
occurred here, through reference to goods contained in documents listed in a
legislative instrument.® In this case the list of documents contained in the instrument
incorporates documents, including letters and information circulars, into the
definition of 'export and import sanctioned goods' for the purposes of prohibited
conduct in the 2008 DPRK regulations. Accordingly, as noted in previous human
rights analysis for similar related regulations, as the definition of an important
element of offences is determined by reference to goods 'mentioned’ in the listed
documents the offence appears to lack a clear legal basis as the definition is vaguely
drafted and imprecise.” In particular there appears to be a lack of clarity about what
is and what is not prohibited for export and import. This raises specific concerns that,
by making a breach of such regulations a criminal offence, the application of such an
offence provision may not be a permissible limitation on the right to liberty as it may
result in arbitrary detention.

1.31 In this respect it is noted that measures limiting the right to liberty must be
precise enough that persons potentially subject to the offence provisions are aware
of the consequences of their actions.® The United Nations Human Rights Committee
has also noted that any substantive grounds for detention 'must be prescribed by law
and should be defined with sufficient precision to avoid overly broad or arbitrary
interpretation or application'.’ It is unclear whether the documents listed in the
instrument contain sufficiently precise descriptions of goods, such as would meet
appropriate drafting standards for the framing of an offence. For example, the sixth

6 2008 DPRK regulations section 5.
7 Parliamentary Joint Committee on Human Rights, Report 7 of 2017 (8 August 2017) p. 21.

8 See, Parliamentary Joint Committee on Human Rights, Thirty-sixth Report of the 44th
Parliament (16 March 2016) p. 12.

9 United Nations Human Rights Committee, General Comment No. 35: Article 9 (Liberty and
Security of persons), (16 December 2014) [22].
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and seventh documents, INFCIRC/254/Rev.12/Part 1 and INFCIRC/254/Rev.9/Part 2,
which have been re-listed, appear to be circulars that provide guidelines for nuclear
transfers and transfers of nuclear-related dual-use equipment, materials, software
and related technology, as opposed to specific descriptions of particular goods that
are prohibited. Two of the new documents listed, S/2017/760 and S/2017/728, are
letters from the chair of the United Nations Security Council and contain a long list of
materials, technology and equipment. However, some of the goods are defined quite
broadly by reference to, for example, 'technology' for the 'development' or
'‘production' of other goods. Further, given the potential difficulty in determining
whether an item is prohibited from export or import, it is unclear whether there are
any applicable safeguards or mechanisms that may assist persons to understand or
seek advice on their export and import obligations including the content of the
documents.

1.32  Despite the related human rights concerns raised in the committee's
previous reports, the statement of compatibility merely states that the instrument 'is
compatible with the human rights'.* It provides no assessment of the engagement of
particular rights and only provides a general description of what the instrument
does. The statement of compatibility therefore does not meet the standards outlined

in the committee's Guidance Note 1.
Committee comment

1.33 The statement of compatibility for the instrument provides no assessment
of the compatibility of the instrument with the right to a fair trial, the right to
liberty, and quality of law test.

1.34 The preceding analysis raises questions as to the human rights
compatibility of the instrument with the right not to be arbitrarily detained, the
right to a fair trial and the quality of law test.

1.35 Accordingly, the committee requests the advice of the minister as to:

. whether the instrument is compatible with the right to a fair trial, the right
to liberty and the quality of law test (including whether there are
mechanisms in place for individuals to seek advice on their export and
import obligations); and

. whether a substantive assessment of the human rights compatibility of
such instruments with the right to liberty and the right to a fair hearing
could be included in statements of compatibility going forward noting the
requirements of the Human Rights (Parliamentary Scrutiny Act) 2011 and
the concerns raised in the committee's previous reports.

10  Statement of compatibility, p. 1.
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Electoral Legislation Amendment (Electoral Funding and
Disclosure Reform) Bill 2017

Purpose Seeks to amend the funding and disclosure provisions of the
Commonwealth Electoral Act 1918, including the establishment
of public registers for certain non-political persons and entities,
amendments to the financial disclosure scheme, and a
prohibition on donations from foreign governments and state-
owned enterprises

Portfolio Finance
Introduced Senate, 7 December 2017
Rights Right to take part in public affairs, freedom of expression, right

to privacy, freedom of association (see Appendix 2)

Status Seeking additional information

Registration requirement for political campaigners, third party campaigners
or associated entities

1.36 The Electoral Legislation Amendment (Electoral Funding and Disclosure
Reform) Bill 2017 (the bill) introduces a requirement for persons to be registered as a
'political campaigner' if their 'political expenditure' (that is, expenditure incurred for
a 'political purpose') during the current, or in any of the previous three, financial
years was $100,000 or more.” A person is required to register as a 'third party
campaigner' if the amount of political expenditure incurred by or with the authority

1 Proposed section 287(1). 'Political purpose' is defined in subsection 287(1) to mean: (a) the
public expression by any means of views on a political party, a candidate in an election or a
member of the House of Representatives or the Senate; (b) the public expression by any
means of views on an issue that is, or is likely to be, before electors in an election (whether or
not a writ has been issued for the election); (c) the communicating of any electoral matter
(not being matter referred to in paragraph (a) or (b)) for which particulars are required to be
notified under section 321D; (d) the broadcast of political matter (not being matter referred
to in paragraph (c)) in relation to which particulars are required to be announced under
subclause 4(2) of Schedule 2 to the Broadcasting Services Act 1992; (e) the carrying out of an
opinion poll, or other research, relating to an election or the voting intentions of electors;
except if: (f) the sole or predominant purpose of the expression of the views, or the
communication, broadcast or research, is the reporting of news, the presenting of current
affairs or any editorial content in news media; or (g) the expression of the views, or the
communication, broadcast or research, is solely for genuine satirical, academic or artistic
purposes.

2 Section 287F of the bill. An entity must register as a political campaigner if their political
campaigner in the current financial year is $50,000 or more, and their political expenditure
during the previous financial year was at least 50 per cent of their allowable amount.
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of the person or entity during the financial year is more than the 'disclosure
threshold' ($13,200);® the person or entity is not required to be registered as a
political campaigner; and the person or entity is not registered as a political
campaigner.* Additionally, an entity” is required to register as an 'associated entity'
where any of the following apply:

1.37

the entity is controlled by one or more of the registered political parties;

the entity operates 'wholly, or to a significant extent, for the benefit of' one
or more of the registered political parties;

the entity is a financial member of a registered political party;

another person is a financial member of a registered political party on behalf
of the entity;

the entity has voting rights in a registered political party; or

another person has voting rights in a registered political party on behalf of
the entity.°

Section 287H(5) provides that an entity will operate 'wholly, or to a

significant extent, for the benefit of' one or more registered political parties if:

(a) the entity, or an officer of the entity acting in his or her actual or
apparent authority, has stated (in any form and whether publicly or
privately) that the entity is to operate:

(i) for the benefit of one or more registered political parties; or

(ii) to the detriment of one or more registered political parties in a
way that benefits one or more other registered political parties; or

(iii) for the benefit of a candidate in an election who is endorsed by a
registered political party; or

(iv) to the detriment of a candidate in an election in a way that
benefits one or more registered political parties; or

(b) the expenditure incurred by or with the authority of the entity during
the relevant financial year is wholly or predominantly political
expenditure, and that political expenditure is used wholly or
predominantly:

(i) to promote one or more registered political parties, or the policies
of one or more registered political parties; or

The 'disclosure threshold' is defined in section 287(1) of the bill to be $13,200.
Section 287G(1).

Except a registered political party or a State branch of a registered political party: section
287H(1) of the bill.

Section 287H(1).
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(ii) to oppose one or more of the registered political parties, or the
policies of one or more registered political parties, in a way that
benefits one or more registered political parties; or

(iii) to promote a candidate in an election who is endorsed by a
registered political party; or

(iv) to oppose a candidate in an election in a way that benefits one
or more registered political parties.

1.38 The registers of political campaigners, third party campaigners and of
associated entities are established and maintained by the electoral commissioner.’
The registers must include the name of each person or entity registered, the name of
the financial controller of the person or entity and, in the case of associated entities,
the names of any registered political parties with which the entity is associated. Each
of the registers may include any other information determined by the electoral
commissioner by legislative instrument.® The registers must be maintained
electronically and be publicly available.’

Compatibility of the measure with multiple rights

1.39 The obligation to register as a 'political campaigner', 'third party campaigner’
and 'associated entity' engages the freedom of expression, the freedom of
association, the right to take part in the conduct of public affairs, and the right to
privacy.

1.40 The right to freedom of expression in Article 19(2) of the International
Covenant on Civil and Political Rights (ICCPR) includes freedom to seek, receive and
impart information and ideas of all kinds, either orally, in writing or print, in the form
of art, or through any other media of an individual's choice. As acknowledged in the
statement of compatibility, imposing compulsory registration obligations on certain
persons interferes with those persons' freedom to disseminate ideas and
information, and therefore limits the freedom of expression.10 However, the bill also
promotes the freedom of expression insofar as it allows the public to receive
information about the source of political communication.*!

1.41  The right to freedom of association in Article 22 of the ICCPR protects the
right to join with others in a group to pursue common interests. The right prevents
States parties from imposing unreasonable and disproportionate restrictions on the
right to form associations, including imposing procedures that may effectively
prevent or discourage people from forming an association. The statement of

7 Proposed section 287N of the bill.

8 Proposed section 287N(5)-(7).

9 Proposed section 287Q.

10  Statement of Compatibility (SOC) [4].
11 soc|[e].
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compatibility acknowledges that Article 22 is engaged and limited by the bill by
requiring entities (who may be associations of individuals who join together as a

group to pursue common interests) to publicly register as 'associated entities'.™?

1.42  The right to take part in public affairs includes the right of every citizen to
take part in the conduct of public affairs by exerting influence through public debate
and dialogues with representatives either individually or through bodies established
to represent citizens.”> The statement of compatibility acknowledges that placing
registration obligations on persons who take part in exerting influence through
debate and dialogue with representatives may limit the right to take part in public
affairs.*

1.43  The right to privacy protects against arbitrary and unlawful interferences
with an individual's privacy and attacks on reputation, and also includes respect for
information privacy, including the right to control the dissemination of information
about one's private life. The statement of compatibility acknowledges that the right
to privacy is limited by the requirement that persons and entities register as a
'political campaigner’, 'third party campaigner' or an 'associated entity', as this would
publicly disclose personal information.™

1.44  For each of these rights engaged and limited, the statement of compatibility
states the limitations are permissible as the bill serves a legitimate objective and is
proportionate.

1.45 The statement of compatibility states that the 'genuine public interest' that is
served by the bill is two-fold: first, that it protects the free, fair and informed voting
essential to Australia's system of representative government, and secondly, that it
protects national security.’® The statement of compatibility elaborates on these
objectives as follows:

Registration of key non-party political actors promotes the rights of
citizens to participate meaningfully in elections by assisting them to
understand the source of political communication... Registration will
complement the [Electoral and Other Legislation Amendment Act 2017]
transparency reforms by:

a) allowing voters to distinguish between political opinions popular
because of their merits, and those that are common in public debate
because their promoters incurred significant political expenditure;

12 SOC[4].

13 Article 25 of the ICCPR; UN Human Rights Council, General Comment No.25: Article 25, Right
to participate in public affairs, voting rights and the right of equal access to public service
(1996) para [1],[5]-[6].

14 SOC [4].
15 sOcC[4], [8].
16  SOC|[5].
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b) allowing voters to form a view on the effect that political expenditure
is having on the promotion of a particular political opinion, as opposed
to opinions that are being debated without financial backing; and

c) discouraging corruption and activities that may pose a threat to
national security.

1.46  These are likely to be legitimate objectives for the purposes of international
human rights law. Requiring persons and entities who are closely associated with
registered political parties or who have incurred political expenditure above a certain
threshold for particular purposes to register those relationships also appears to be
rationally connected to this objective.

1.47 The statement of compatibility states that the registration requirements
introduced by the bill are proportionate because the provisions:

...apply to an objectively defined group of entities who freely choose to
play a prominent role in public debate, and provide financial or
administrative support to those who do."’

1.48 In order for a limitation on human rights to be proportionate, the limitation
must be sufficiently circumscribed to ensure that it is only as extensive as is strictly
necessary to achieve its objective. In this respect, concerns arise in relation to the
breadth of the definition of 'political expenditure'. As noted earlier, the definition of
'political expenditure' broadly refers to expenditure for political purposes. 'Political
purpose' is in turn defined broadly, including 'the public expression by any means of
views on an issue that is, or is likely to be, before electors in an election’, regardless
of whether or not a writ has been issued for the election.'®

1.49 This would appear to require, for example, an individual or civil society
organisation to register as a 'third party campaigner' if they expended funds
amounting to the disclosure threshold ($13,500) on a public awareness campaign
relating to a human rights issue or other important issue of public interest (such as a
public health awareness campaign) that was also an issue at an election. This would
appear to be the case regardless of how insignificant or incidental the issue is at an
election, as no distinction appears to be drawn between whether an issue was one
common to all political parties, or an issue that is only raised by one candidate in an
election. It is also not clear the basis on which it is, or could be, determined whether
an issue is 'likely to be an issue' before electors at an election, and what criteria are
in place to make such a determination.

1.50 It is noted that there is a limitation to the definition of 'political purpose’,
namely that the expression of views will not be for a 'political purpose' if the sole or
predominant purpose of the expression is the reporting of news, the presenting of
current affairs or any editorial content in news media, or the expression is solely for

17  SOC[5].
18  Section 287(1) of the bill.
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genuine satirical, academic or artistic purposes.’® The explanatory memorandum
explains that these exemptions are intended to 'ensure that the press, media,
academia, artists and entertainers are not required to register as a political actor by
virtue of carrying on their core business'.”® However, that safeguard does not appear
to apply to the examples provided in [1.48] above.

1.51 There are also related concerns about the definition of 'political expenditure’
as it relates to the definition of 'associated entity'. As noted earlier, the bill requires
an entity to register as an 'associated entity' where the expenditure incurred by or
with the authority of the entity is wholly or predominantly 'political expenditure' and
that expenditure is used to promote or to oppose one of the registered political
parties or endorsed candidates, or the policies of one or more of the registered
political parties. The concerns in relation to the definition of 'political expenditure'
discussed above therefore apply equally to the registration requirement for
associated entities. Moreover, the concern is heightened in relation to associated
entities because, as the explanatory memorandum explains, an association can be
inferred from negative campaign techniques in some circumstances:

Where an entity operates to the detriment of, or to oppose, a candidate or
registered political party, they must do so in a way that benefits one or
more political parties in order to be deemed an associated entity under
subsection (5). The entity is associated with the party or parties that
benefited from the entity's negative campaigning. For an entity to be
associated with a registered political party because of negative campaign
techniques (that is, the entity opposes a party, or operates to its
detriment), intent to benefit is not required for an association to exist. For
example, if an election is contested by a limited number of parties, and an
entity operates predominantly to the detriment of a contesting party, the
entity may be an associated entity of the other party or parties.?

1.52  This would appear to capture a broad variety of circumstances. For example,
it appears an entity whose expenditure is wholly or predominantly directed towards
a public health issue may have to register as an 'associated entity'. This could
potentially occur where the public health issue features in an election because a
policy of a registered political party is to de-fund services related to the issue, and
the entity expends funds to campaign actively against the policy of de-funding of the
service due to its impact on public health. This could benefit an opposing political
party whose policy is to keep the service funded, even if that is not the intent of the
entity's campaign.

1.53  Thus, the ambiguity in the definition of 'political expenditure' and potential
breadth of the definition of 'associated entity' could lead to considerable uncertainty

19  Proposed section 287.
20  Explanatory Memorandum (EM), [39].
21  EM, [61].



Report 1 of 2018 Page 17

for persons and entities who may be liable to register. As such, this raises concerns
as to whether the proposed registration requirements for individuals and entities are
sufficiently circumscribed. The measure could also act as a potential disincentive for
some individuals and civil society organisations to run important campaigns, or could
act as a disincentive for individuals to form organisations to run such campaigns. In
other words, the registration requirement may have a particular 'chilling effect' on
the freedom of expression, freedom of association and right to take part in public
affairs for some groups and individuals.?

1.54  An additional issue in relation to the proportionality of the limitation on the
right to privacy is that, as a consequence of registration, personal information about
individuals may be publicly available. There is a risk that registration may have
negative reputational consequences for individuals or entities required to register,
such as criticism that the individual or entity is political, partisan or not independent.
In circumstances where the definition of 'political expenditure' is very broad and may
capture a wide range of individuals and groups, this raises additional concerns that
the bill goes further than what is strictly necessary to serve the legitimate objective,
and may insufficiently protect against attacks on reputation that may result from
individuals and entities being required to register.”® It also raises potential concerns
that rather than providing greater transparency the measure may create confusion in
certain circumstances about degrees of political connection.

Committee comment

1.55 The preceding analysis raises questions about the compatibility of the
registration requirement for political campaigners, third party campaigners or
associated entities with the right to freedom of expression, the right to freedom of
association, the right to take part in public affairs and the right to privacy.

1.56 The committee therefore requests the advice of the minister as to whether
the limitation on these rights is proportionate to the stated objective, in particular
whether the registration requirements for political campaigners, third party
campaigners and associated entities are sufficiently circumscribed, having regard to
the breadth of the definitions of 'political expenditure' and 'associated entities'.

1.57 Senator Reynolds deliberately did not participate in consideration of this
report entry as she wished to reserve her position pending further consideration of

22 See also, in relation to the freedom of association for human rights defenders, Report of the
Special Rapporteur on the situation of human rights defenders (A/64/226) (2009).

23 ltis also noted that proposed section 287N of the bill gives a broad power to the electoral
commissioner to determine, by legislative instrument, additional information to be published
on the register. This is accompanied by a safeguard, namely that the legislative instrument is
subject to mandatory consultation with the Privacy Commissioner. The committee will
consider the human rights compatibility of any legislative instrument enacted pursuant to
section 287N, and the sufficiency of the safeguards, once it is received.
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the bill by the Joint Standing Committee on Electoral Matters, of which she is the
chair.

Civil penalties for failure to register as a political campaigner, third party
campaigner or associated entity

1.58  Subsection 287F(3) of the bill provides that a 'political campaigner' who
incurs political expenditure without being registered for a financial year is subject to
a maximum civil penalty of 240 penalty units ($50,400) per contravention.
Subsection 287F(4) provides that each day that a person or entity is required to
register as a political campaigner and has not, including the day of registration, is a
separate contravention of subsection (3). The effect of this is that the maximum
applicable penalty is 240 penalty units for each day the person is in breach of
subsection (3).

1.59  Similarly, where a person incurs political expenditure and is required to be
registered as a 'third party campaigner' and fails to register, the person is subject to a
maximum civil penalty of 120 penalty units ($25,200) per day for each day the person
is in breach of the subsection;** and incurring political expenditure where an
'associated entity' has failed to register is subject to a maximum civil penalty of 240
penalty units per day ($50,400) for each day the associated entity is in breach.”

Compatibility of the measure with the right to a fair trial and fair hearing rights

1.60  Under Australian law, civil penalties are dealt with in accordance with the
rules and procedures that apply in relation to civil matters; that is, proof is on the
balance of probabilities. However, civil penalty provisions may engage the criminal
process rights under articles 14 and 15 of the International Covenant on Civil and
Political Rights (ICCPR) where the penalty is characterised as 'criminal' for the
purposes of international human rights law. Such civil penalties are not necessarily
illegitimate or unjustified. Rather it means that criminal process rights such as the
right to be presumed innocent (including the criminal standard of proof) and the
prohibition against double jeopardy apply. The committee's Guidance Note 2 sets out
some of the key human rights compatibility issues in relation to provisions that
create civil penalties.

1.61  The explanatory memorandum explains that the potential civil penalty units
that may apply for failing to register may be substantial. The following example is
provided in the explanatory memorandum in the context of failing to register as a
'political campaigner":

Joseph's deadline for registration as a political campaigner was

14 December 2017. He misses this deadline, applying for registration on 25
January 2018. He is registered on 30 January 2018.

24 Section 287G(3) and (4).
25  Section 287H(3) and (4).
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Joseph contravened section 287F for 47 days, and so may be subject to a
maximum civil penalty of 11,280 penalty units (47 days x 240 penalty units,
approximately $2.4 million).%

1.62  The statement of compatibility states that the new civil penalty provisions
'do not constitute criminal penalties for the purpose of human rights law as they are
not classified as criminal under Australian law and are restricted to people in a

specific regulatory context'.”’

1.63  As set out in the committee's Guidance Note 2, the domestic classification of
the penalty is a relevant factor in determining whether a penalty is classified as
‘criminal'. However, the term 'criminal' has an 'autonomous' meaning in human
rights law, such that the classification of a penalty as a civil penalty in domestic law
does not automatically mean the penalty will be considered as such for the purposes
of international human rights law. In other words, a penalty or other sanction may be
‘criminal' for the purposes of the ICCPR even though it is considered to be 'civil'
under Australian domestic law.

1.64  The next step in assessing whether the civil penalties are 'criminal’ under
international human rights law is to look at the nature and purpose of the penalties.
A civil penalty is more likely to be considered 'criminal' in nature if it applies to the
public in general rather than a specific regulatory or disciplinary context. Relevantly,
the statement of compatibility asserts that an additional reason these civil penalty
provisions do not constitute criminal penalties is because they 'are restricted to
people in a specific regulatory context'. However, while the proposed regime applies
to regulate electoral funding and disclosure, it could apply quite broadly to include
individual donors who satisfy the definition of 'political campaigner' or 'third party
campaigner', or associations that fulfil the definition of 'associated entity'. It is
unclear therefore whether the regime can categorically be said not to apply to the
public in general.

1.65  Civil penalty provisions are also more likely to be considered 'criminal' in
nature if they are intended to punish or deter, irrespective of their severity. No
information has been provided in the statement of compatibility as to the purpose of
the civil penalties in this regard.

1.66 The third step in assessing whether penalties are 'criminal' under
international human rights law is to look at their severity. In assessing whether a
pecuniary penalty is sufficiently severe to amount to a 'criminal' penalty, the
maximum amount of the pecuniary penalty that may be imposed under the civil
penalty provision in context is relevant. This must be assessed with due regard to
regulatory context, including the nature of the industry or sector being regulated and
the relative size of the pecuniary penalties being imposed. The severity of the

26 EM, p. 19.
27 SOC[16].
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penalty in this particular regulatory context is unclear due to the lack of information
in the statement of compatibility.

1.67 In any event, as noted above, the potential maximum amount that may be
proposed for breaching the registration requirement is 240 penalty units (for political
campaigners and associated entities) or 120 penalty units (for third party
campaigners). However, as the provisions operate such that each day a person or
entity is required to register and has not constitutes a separate contravention of the
subsection, the potential maximum penalty could be substantial, as demonstrated by
the example provided in the explanatory memorandum quoted at [1.61] above.

1.68 If the civil penalty provisions were considered to be 'criminal' for the
purposes of international human rights law, they must be shown to be compatible
with the criminal process guarantees set out in articles 14 and 15 of the ICCPR. For
example, as noted above, the application of a civil rather than a criminal standard of
proof would raise concerns in relation to the right to be presumed innocent, which
generally requires that the prosecution prove each element of the offence to the
criminal standard of proof of beyond reasonable doubt. Accordingly, were the civil
penalty provisions to be considered 'criminal' for the purpose of international human
rights law, there would be questions about whether they are compatible with
criminal process rights, and whether any limitations on these rights are permissible.

Committee comment

1.69 The committee draws the attention of the minister to its Guidance Note 2
and seeks the advice of the minister as to whether the civil penalty provisions for
failing to register as a political campaigner, third party campaigner or associated
entity may be considered to be ‘criminal' in nature for the purposes of
international human rights law, in particular:

. information regarding the regulatory context in which the civil penalty
provisions operate, including the nature of the sector being regulated and
the relative size of the pecuniary penalties being imposed in context; and

. information regarding the purpose of the penalties (including whether they
are designed to deter or punish); and

. whether the severity of the civil penalties that may be imposed on
individuals is such that the penalties may be 'criminal’ in nature.

1.70 If the penalties were to be considered 'criminal' for the purposes of
international human rights law, the committee seeks the advice of the minister as
to how, and whether, the measures could be amended to accord with criminal
process rights including specific guarantees of the right to a fair trial in the
determination of a criminal charge such as the presumption of innocence (article
14(2)), the right not to incriminate oneself (article 14(3)(g)), the right not to be
tried and punished twice for an offence (article 14(7)) and a guarantee against
retrospective criminal laws (article 15(1)).
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1.71 Senator Reynolds deliberately did not participate in consideration of this
report entry as she wished to reserve her position pending further consideration of
the bill by the Joint Standing Committee on Electoral Matters, of which she is the
chair.

Restrictions on and penalties relating to foreign political donations

1.72  Section 302D makes it unlawful for a person who is an agent of a political
entity (that is, registered political parties, state branches of registered political
parties, candidates, and Senate groups) or a financial controller of certain political
campaigners®® to receive a gift of over $250 from a donor that is not an 'allowable
donor'. An allowable donor is a person who has a connection to Australia, such as an
Australian citizen or an entity incorporated in Australia.”® A person who contravenes
section 302D commits an offence punishable by 10 years imprisonment or 600
penalty units, or both, or is liable to a civil penalty of 1000 penalty units ($210,000).*°

1.73  Section 302E makes it unlawful for third party campaigners or political
campaigners who are registered charities or registered organisations to receive a gift
of over $250 from a non-allowable donor if that gift is expressly made (whether
wholly or partly) for one or more 'political purposes'.>* A person who contravenes
section 302E commits a criminal offence with a penalty of 10 years imprisonment or
600 penalty units, or both, or is liable to a civil penalty of 1000 penalty units.*?
A person also commits a criminal offence or is liable to a civil penalty where
non-allowable donations to political campaigners that are registered charities and
registered organisations are paid into the same account as that which is used for
domestic political purposes.®

1.74  Section 302G prohibits a person soliciting gifts from non-allowable donors
intending that all or part of the gift be transferred to a political entity, a political
campaigner (except a registered charity or registered organisation),** or 'any other
person for one or more political purposes'. There is an exception where the person
solicited the gift in a private capacity for his or her personal use.*> A person who

28  Section 302D excludes political campaigners who are registered charities under the Australian
Charities and Not-for-Profits Commission Act 2012 or registered organisations under the Fair
Work (Registered Organisations) Act 2009: see section 302D(g).

29  Section 287AA of the bill.
30  Section 302D(2) and (3)
31  Section 302E(2)(b).

32  Section 302E(4) and (5).
33  Section 302F.

34  Section 302G(1)(d). The effect of this is that a fundraiser can solicit foreign gifts for registered
organisations or registered charities but can only use them subject to the requirements in
section 302E: see EM [175].

35  Section 302G(2).
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contravenes section 302G commits a criminal offence with a penalty of 5 years
imprisonment or 300 penalty units, or both, or is liable to a civil penalty of 500
penalty units. There are also provisions imposing criminal and civil penalties of the
same amount as in section 302G where a person forms a body corporate for the
purposes of avoiding the foreign donation restrictions,*® and where a person receives
a gift from a non-allowable donor in order to transfer the gift to a political entity, a
political campaigner (except a registered charity or registered organisation), or 'any

other person for one or more political purposes'.*’

1.75  Section 302K introduces a criminal offence and civil penalty where a person
who is an agent of a political entity or financial controller of a political campaigner
(except registered charities or registered organisations) receives a gift from a foreign
bank account or by transfer by a person while in a foreign country. The offence is
punishable by 10 years imprisonment or 600 penalty units, or both, or a civil penalty
of 1000 penalty units.*

1.76  Finally, section 302L makes it unlawful for a person who is the agent of a
political entity or the financial controller of a political campaigner (except a
registered charity or registered organisation) to receive a gift of over $250 in
circumstances where, before the end of 6 weeks after the gift is made, appropriate
donor information has not been obtained to establish the donor is an allowable
donor.*® A person who contravenes section 302L commits a criminal offence with a
penalty of 10 years imprisonment or 600 penalty units, or both, or is liable to a civil
penalty of 1000 penalty units.*

Compatibility of the measure with the right to freedom of expression, the right to
freedom of association and the right to participate in public affairs

1.77  The statement of compatibility acknowledges that the right to freedom of
expression, the right to freedom of association and the right to participate in public
affairs are engaged and limited by the foreign donations restrictions.*" Each of these
rights is summarised at [1.40] to [1.42] above.

1.78 In relation to the restrictions on foreign political funding to registered
political parties, state branches of registered political parties, candidates, and Senate

36 Section 302J.
37 Section 302H.
38  Section 302K(2) and (3).

39  Aperson obtains 'appropriate donor information' where a statutory declaration is obtained
from the donor declaring the person is an allowable donor, unless the regulations provide
otherwise: section 302P(1)(a) and (2). The regulations may also determine information that
must be sought from the donor in order to establish other forms of appropriate donor
information: section 302P(1)(b).

40  Section 302L(2) and(3).
41  SOC [4].
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groups in section 302D, it is likely that this restriction will be a proportionate
limitation on the right to freedom of expression, the right to freedom of association
and the right to participate in public affairs. A number of countries place restrictions
or prohibitions on foreign funding of political parties, and international human rights
jurisprudence confirms that such restrictions may be necessary in a democratic
society to ensure financial transparency in political life.*?

1.79  However, concerns remain as to the proportionality of the limitation insofar
as the foreign donations restrictions are placed on third party campaigners and
political campaigners in section 302E. The statement of compatibility states that the
foreign donations restrictions are proportionate for the following reasons:

The right to take part in public affairs by donating to key political actors
must be balanced against the need for transparency and accountability in
the political system and the overarching confidence in, and the integrity of,
political institutions and the democratic system. It is also worth noting
that, as this measure targets those without strong links to Australia, very
few people within Australia's jurisdiction will be impacted by the foreign
donations restrictions.*?

1.80 However, for the reasons discussed above at [1.48] to [1.53] in relation to
the registration requirements for these persons or entities, there are questions as to
whether the breadth of the obligation for persons and entities to register as 'third
party campaigners' or 'political campaigners' is sufficiently circumscribed, due to the
broad definitions of 'political expenditure' and in particular 'political purposes'.

1.81  Equally, the prohibition on foreign donations to third party campaigners or
certain political campaigners where those donations are for 'political purposes' is
equally broad. Given the breadth of matters that may be considered as a 'political
purpose', there appears to be a risk that legitimate fundraising activities for third
party campaigners and political campaigners concerning matters of public
importance may be significantly restricted.

1.82  There also appears to be a risk that requiring persons who donate over $250
to political campaigners or political entities to provide 'appropriate donor
information' in the form of a statutory declaration® may create a significant
administrative burden for local donors, potentially reducing the likelihood of
donations from persons who are not the target of the proposed laws. In this respect,
it is noted that the United Nations Special Rapporteur on the Right of Freedom of
Assembly and Association has stated that access to funding and resources for
associations (including foreign and international funding) is an 'integral and vital part

42  See Parti Nationaliste Basque — Organisation Régionale D'Iparralde v France, no.71251/01,
ECHR 2007-11, [45]-[47].

43 SOC [14].
44 See sections 302L and 302P.
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of the right to freedom of association'.”> The Special Rapporteur also noted that

legitimate public interest objectives, such as responding to national security, should
not be used in such a way as to 'undermine the credibility of the concerned
association, or to unduly impede its legitimate work'.*®

1.83  The concerns that flow from the breadth of the expression 'political purpose’
also arise in relation to proposed section 302G, insofar as a person contravenes the
section if they solicit a foreign donation for the purpose of transferring that donation
to 'any other person for one or more political purposes'. As set out above, 'political
purpose' means 'the public expression by any means of views on an issue that is, or is
likely to be, before electors in an election', regardless of whether or not a writ has
been issued for the election.*” Again, given the scope of the concept of 'political
purposes', it appears this could apply to persons who solicit overseas funds for a
broad variety of activities and purposes that may be classified as 'political purposes'
because they arise (whether significantly or incidentally) as an issue in an election.

Committee comment

1.84 The preceding analysis raises questions about the compatibility of the
foreign donations restrictions in section 302E and the prohibition on soliciting
foreign donations in section 302G with the right to freedom of expression, the right
to freedom of association and the right to take part in public affairs. This is because
the breadth of the concept of 'political purpose' as it applies to those sections may
be insufficiently circumscribed so as to be a proportionate limitation on these
rights.

1.85 The committee therefore seeks the advice of the minister as to the
proportionality of the foreign donation restrictions as they apply to third party
campaigners and political campaigners (in section 302E) and 'any other person' (in
section 302G), having regard to the breadth of the concept of 'political purpose’
(including whether the measures are sufficiently circumscribed).

1.86 Senator Reynolds deliberately did not participate in consideration of this
report entry as she wished to reserve her position pending further consideration of
the bill by the Joint Standing Committee on Electoral Matters, of which she is the
chair.

Compatibility of the measure with the right to a fair trial and fair hearing rights

1.87  As noted earlier in relation to the civil penalties regime for failure to register
as a political campaigner, third party campaigner or associated entity, civil penalty

45  Report of the Special Rapporteur on the rights of freedom of peaceful assembly and of
association (A/HRC/20/27) (2012) [67]-[68].

46  Report of the Special Rapporteur on the rights of freedom of peaceful assembly and of
association (A/HRC/20/27) (2012) [70].

47  Section 287(1) of the bill.
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provisions may engage the criminal process rights under articles 14 and 15 of the
ICCPR where the penalty is characterised as 'criminal' for the purposes of
international human rights law. The relevant principles are summarised above at
[1.60] to [1.66].

1.88 The statement of compatibility states that the 'new civil penalty provisions
do not constitute criminal penalties for the purposes of human rights law as they are
not classified as criminal under Australian law and are restricted to people in a
specific regulatory context'.

1.89  However, as noted earlier and as s